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Amid high expectations, debate, and controversy, Costa Rica's Sala I (civil and administrative law
chamber) of the Corte Suprema de Justicia (CSJ) upheld last month the ruling of the administrative
appeals court (Tribunal Contencioso Administrativo, TCA) against a mining company and its openpit project in this Central America nation’s northern region, next to the border with Nicaragua
(NotiCen, Aug. 26, 2010, and Aug. 4, 2011).
In so doing, it has specifically upheld the TCA’s decision—included in the ruling—to submit all the
information regarding the case to the Ministerio Público (MP) for the latter to investigate whether
it should try former Costa Rican President Óscar Arias (1986-1990, 2006-2010) and his environment,
energy, and telecommunications minister Roberto Dobles, both former officials involved in the case.
The Sala I came through despite the allegation that in October one of its two substitute magistrates
leaked the draft of the chamber’s decision on appeals against the TCA's ruling issued just over a
year ago.
The case has followed a plot that has thickened since the very beginning, with environmentalists’
allegations of official wrongdoing and official denials of the alleged misconduct.

Ex-president's involvement questioned
It all started in 2008, into the third year of Arias’ second four-year term. The Secretaría Técnica
Ambiental (SETENA) of the Ministerio de Ambiente, Energía y Telecomunicaciones (MINAET)
issued an environmental viability study favorable to the open-pit Proyecto Minero Crucitas, some
170 km north of San José, the capital, and next to Costa Rica’s northern border with Nicaragua,
historically a very sensitive area (NotiCen, Sept. 9, 2004).
Following SETENA’s green light on the project, the Arias administration decreed, also in 2008, that
the mining initiative "is hereby declared of public interest."
On Oct. 13, Arias and Dobles—who resigned shortly after amid ethical allegations regarding his
general performance as minister—signed the decree.
Instantly, Industrias Infinito, the local subsidiary of the Canadian mining company Infinito Gold Inc,
began felling hundreds of trees—mostly of a protected variety—in the project’s selected site, which
is supposed to hold 176 sq km of gold deposits.
Opponents of the project—which was questioned because of its extremely contaminating technique
involving massive use of cyanide, a highly toxic, nondegradable substance—quickly launched legal
action, thus managing to stop all activity at the site and keeping the project inactive throughout the
proceedings.
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After a two-year legal tug of war between the company and the government on one side
and environmentalists on the other, the case was tried by the TCA, from Nov. 4-24, 2010, as
environmental-organizations leaders—who had previously marched from San José to Crucitas and
back twice—went on a hunger strike across the street from government headquarters to demand a
ruling against the company.
The anxiously awaited ruling came, and an enraged mining company started legal action against it,
through appeals lodged at the Sala I.
As the time for the Sala I decision drew near, a corruption scandal blew up last month in the CSJ. In
its early evening newscast, Costa Rican television Channel 7 reported on Nov. 11 that the draft of the
Sala I ruling on the case had been leaked to the company. The source was allegedly Sala I presiding
Magistrate Anabelle León.
The TV station also reported in the same newscast that Attorney General Jorge Chavarría said an
investigation was ongoing and that reflection was needed on political and criminal infiltration of
Costa Rica’s judiciary.

Infinito former employee is whistleblower against substitute judge
On the morning of Nov. 14, Costa Rican lawyer-journalist William Méndez, Industrias Infinito’s
former spokesperson, went to the MP and said he had witnessed a meeting of a Sala substitute
judge with local lawyers and Canadian executives of the mining company, during which the former
handed the latter three copies of the draft.
The substitute judge turned out to be Moisés Fachler, a lawyer and former official of the ruling social
democrat Partido Liberación Nacional (PLN). On Nov. 15, less than 24 hours after the whistle was
publicly blown, Fachler resigned, claiming he felt he was being "alluded to."
The following day, Fachler told Costa Rica’s Channel 6 he had "leaked absolutely nothing" and gave
his account of the meeting witnessed by Méndez. The reunion took place at the home of Industrias
Infinito’s Costa Rican manager Juan Carlos Obando, Fachler said, adding that Obando was in jail
and that he was a part of the prisoner’s defense team.
"What happened was that Juan Carlos Obando…is in jail," and his wife "called me on his behalf
asking me to go through the file [of her husband’s case], because he was afraid no progress was
being made," Fachler said in the Channel 6 interview. "She gave me the data, she gave me the
information, the documents, and, after she gave me the information, the gentlemen walked in," at
which point "I greeted them, said goodbye, and left."
The same day, the local daily La Nación reported that Obando "has been in jail since Sept. 2…
sentenced to one year in prison" on charges of corruption after "he was found guilty of bribery."
In 2005, Obando was manager of EBI de Costa Rica, a company dealing in garbage collection and
treatment that was beginning to start a landfill site in the central Costa Rican town of Aserrí, some
10 km south of San José, according the La Nación. "Obando gave US$45,000 to then Aserrí mayor
Mario Morales, who needed [the money] to recover a house. Both said it was personal loan," the
daily said.
As additional fallout from the judicial scandal, the CSJ held an extraordinary meeting on Nov. 15
and decided to open an investigation of Fachler regarding the leak of the Sala I draft. The next day,
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the attorney general’s office summoned Fachler as the defendant in the case and charged him with
negligence in fulfilling his duties and disseminating a secret. The ongoing inquiry is also aimed at
revealing all those responsible for leaking the draft.

Investigation brings retaliation
Retaliation did not take long, according to Sala I Judge Román Solís. An angry Solís told a Nov. 17
press conference that a sender identified as Institucionalidad Costa Rica filed a message through
the Internet accusing him of having leaked the same draft to the opposing side, specifically to an
environmentalist lawyer who has been outstandingly active and outspoken against the mining
project.
Solís described the email message as "a bastard strategy by a group trying to destroy this country’s
judicial system."
During an interview with Costa Rica’s Radio AND the following morning, Solís said, "We’re
talking about an act by electronic assailants" hired by "mafias, which could be interested in certain
decisions, to not only affect one person’s dignity but something even more dangerous…to take
legitimacy away from institutions constitutionally called to apply the law in this country."
As events unfolded, León, the head of Sala I, said that none of its magistrates would be replaced for
the Crucitas ruling, which came the morning of Nov. 30, when it was officially announced that all
appeals against the TCA's ruling had been rejected and its decision had thus been upheld.
María Isabel Hernández, spokesperson for the CSJ, reported that the Sala I magistrates unanimously
decided to "uphold all resolutions...in the initial ruling, that of the Tribunal Contencioso
Administrativo."
The court also ordered that the sentence be made known to instances such as the MP, "because they
have actions to carry out, according to the Tribunal’s ruling," she added. "For example, in its initial
ruling, the Tribunal Contencioso Administrativo ordered that the Ministerio Público be informed…
in order for it to determine whether to begin criminal proceedings against persons involved in the
[mining] concession."
In a swift reaction, Arias wrote on his Facebook page, "I do not yet know the Sala I ruling…but
this is an issue the district attorney’s office has been investigating for a long time. If it eventually
considers that I can help in its investigation, as always I will be most willing to do so."
Arias added that "signing a decree is the culmination of a process involving a countless number of
technical and legal instances and government bureaus and departments…whose employees provide
their technical and legal criteria."

-- End --
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